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LOWER MINNESOTA RIVER WATERSHED DISTRICT

MONTHLY MEETING

Wednesday, March 16, 2005
7:00 PM

MINUTES

1.
CALL TO ORDER

President Kremer called the regular meeting of the Board of Managers of the Lower Minnesota River Watershed District to order at 7:00 P.M. on Wednesday, March 16, 2005, in the Scott County Commission Chambers, Shakopee, MN.

2.
ROLL CALL

Managers Present:
President Len Kremer, Managers Ed Schlampp Larry Samstad, Ron Kraemer, Leo Forner

Also Present:


Terry Schwalbe, District Administrator, Bruce Malkerson, 

            District’s Attorney, Jerry Hennen, Scott County Commissioner,


Dan Edgerton, BRAA, Allen Dye, MAC, Todd Hubmer, WSB 





Bruce Loney, City of Shakopee, Kathy Gerlach, Dean’s Lake 

Resident at 4855 Eagle Creek Blvd., Shakopee MN 55379

3.
OATH OF OFFICE, LAWRENCE SAMSTAD

Manager Samstad was reappointed to the Lower Minnesota River Watershed District Board of Managers.  Mr. Samstad raised his right hand, read the Oath of Office and signed it.  The oath is attached and made a permanent part of the public record.  Mr. Malkerson served as the Notary Public witnessing the oath and signature of Mr. Samstad.  Mr. Samstad is still a manager under his previous term until March 22, 2005.  His new term begins March 22, 2005 for three years thereafter until March 2008.

4.
CONSENT AGENDA

It was moved and seconded to approve the Consent Agenda with the Minutes of February 24, 2005 removed for later comment by President Kremer.  VOTE:  Ayes 5; Nays 0.

Manager Samstad requested time at the end of the meeting for discussion of an item.

5.
APPROVAL OF MINUTES

President Kremer indicated that the action under 13.c. Alliance actually had a motion taken.

Language should be changed to read, “It was moved and seconded to donate $200.00 support towards future meetings of the alliance upon receipt of an invoice.  After discussion, the vote was taken.  VOTE: Ayes 2; Nays 3.  The motion did not pass.”

It was moved and seconded to approve the amended minutes of February 24, 2005.

VOTE:  Ayes 5; Nays 0.  

6.
OPEN FORUM

No one spoke.

7.
PRESENTATIONS

President Kremer announced that Manager Leo Forner is retiring from the District’s board after a three-year term.  He presented Mr. Forner with a plaque on behalf of the Board of Managers and the stakeholders in the District thanking him for his service to the Lower Minnesota River Watershed District.

a. 
LMRWD Bank Stabilization Project, Pete Willenbring, WSB & Associates

Mr. Willenbring gave a power point presentation overview of the bank stabilization project on the Minnesota River the watershed district funded with grant monies.  He indicated that nine-techniques other than hard armoring on the Minnesota River was utilized in this project along 450 feet of shoreline (east of the 35W bridge on the east side of the Black Dog water intake structure).  The banks were denuded of vegetation and it is on a bend in the river and a river level annual fluctuation of ten-feet. He thanked Manager Samstad who helped develop the project and identify some the techniques that could be used and Mr. Schwalbe who developed some of the photos for the presentation. 

Methods used include: two sheet piles, geo-grids, medium to heavy control mats and geo webs,

articulated concrete web systems (interlocking blocks-both full block and those with space between the block grid for soil and vegetation to provide a softer appearance), bio-stabilization system.

Recommendations include:

· Vegetation growth needs to be plants that can grow in a particular period of time above the water elevation (to an excess of 10-feet tall) when the water rises.  Unsuccessful plants were willow and a variety of seed mixes.

· Non-vegetative or non-biological system should be used in the area from the water line up the bank slope to above the annual elevated water line.

· Need to stabilize the toe to allow the remaining bank to establish.

b.  MAC projects update, Allen Dye, Airside Project Manager, MAC

Mr. Dye distributed a color map of the 2005 projects that is attached and made a permanent part of the public record.  He briefly described each project that has been previously approved by the Board of Managers as part of the capital plan except for the North Side Storm Sewer Improvements.

Manager Kraemer asked about the Humphrey expansion.  Mr. Dye said expansion begins in May 2005.  It will expand to the north, east, south and west and gates will expand from 10 to22 with both the terminal and parking ramp expanded.  An EIS will be needed and items will be brought to the board for approval.

The board requested a tour of Mac after the 17-35-runway project is completed and before it becomes operational.  Target months of July/August.  At the same time, MAC and the board should review measures to prevent fuel spills and glycol spills.

c.  Dean’s Lake Water Control Structure, Bruce Loney, City of Shakopee and Todd Hubmer, WSB Associates

Mr. Loney said that three weeks ago he met with Manager Samstad and Mr. Schwalbe who then asked for an update to the Board of Managers.  A letter dated March 8, 2005 outlining information on the permanent outlet structure proposed for Deans Lake and the remaining issues, a diagram of the Dean Lake Outlet Survey and email correspondence with Pat Lynch at the DNR was reviewed with the board.  Those materials are attached and are hereby made a permanent part of the public record. 

Activities going on in the city are:

- The City of Shakopee has purchased some property for preservation of greenway corridor.

- Channel improvements in Prior Lake channel area adjacent to the Dean’s Lake outlet channel

- Dean’s Lake outlet structure on the extreme north end based on a plan developed in 2000

For the outlet structure, the city has DNR permit #98-6024 that expires June 30, 2006.  In 1999 Dean’s Lake had a surveyed run out of 745.7 and received a permit from DNR at that elevation.  In 1977 the OHW (ordinary high water level) was established by the DNR at elevation 747.

Residents want a higher lake level rather than a lower lake level.

Mr. Hubmer explained the purpose of the outlet structure: 

- Residents were concerned that the new flows from Prior Lake over the years might be altering the normal water elevation in the lake

-Establish a discharge rate from the lake

-Establish the 100-year water elevation

In 1999 a stream profile of the channel was performed from the outlet run out area of Dean Lake down to the Highway 169 bypass outlet structure.  Another survey was conducted in 2004 which shows down cutting of the outlet channel is occurring and the runout elevation lowered about .25’ since the 1999 survey,  so there is a need to restore the hydrology back to that area.  Erosion is occurring due to wet years (year 2002=40 inches of rain).

DNR wants to mimic the natural elevation and water level fluctuation of the lake consistent with sound wetland management and state rules. This will allow the city to construct an outlet structure that when Prior Lake is functioning that normal surface water in the lake will fluctuate one-half foot between the 746.5 and 747 OHW.  

One of the city’s requirements for flood protection is that structures are placed three-feet above the 100-year flood level. Therefore, all building structures adjacent to Dean’s Lake have been established at 752 feet.  Historically, construction of an outlet will not stop the lake from drying up in drought periods.

The City of Shakopee has established setbacks based on the OHW of 747 and the residents are not necessarily supportive of this.

It is not going to be a high-flow bypass structure.  The goal is to split the flows between Prior Lake and Dean’s Lake to meet the necessary capacity and water quality.

The easement documentation obtained by the city is anticipating a 100-year high water level of 749 for the purposes of drainage and they would not alter that high water level.  There would be additional discharge capacity from the structure to balance.

There is a considerable conservation area on the west side of the lake.  The city is looking at purchasing additional land at the lake where County Road 21 wants to be built.  This area is not a high-grade wetland, but still a wetland.  An enhancement of the wetland is being considered for this area.  The city would like to work with the LMRWD on a project to accomplish improving the water quality in the lake.

In 1983 there was a petition from the residents.  The level was 748.05 then and the residents wanted it maintained at that level.

Manager Larry Samstad suggested using a “water hammer pump” that lifts the water up when you have velocity in a channel to pump the water into the lake from the channel and could even take from a clear channel rather than one with silt.  It can even be used during low flows from the channel and then the silt can go down the bypass.

Mr. Schwalbe said the east portion of Dean’s Lake has a lot of development coming in and the LMRWD needs to be involved in the water management plan for this area.

Mr. Loney said there is a comprehensive plan for the area and agreed there needs to be a comprehensive partnership in reviewing these projects and agrees there are a lot of issues to be addressed together. 

Mr. Loney said an EAW has been done for the Blue Lake and Prior Lake/Spring Lake watersheds.

Manager Samstad said channeling of the lake should not be allowed.  Mr. Loney said no channeling/dredging would be allowed.   Pat Lynch at the DNR agrees there will not be any dredging of the lake in his emails. Existing DNR Permit #98-6024 does not authorize any excavation/dredging of the Dean Lake or the outlet.

President Kremer invited Mrs. Kathy Gerlach, 4855 Eagle Creek Blvd., Shakopee, MN, to host a DVD presentation by her husband, Mr. Jim Gerlach, to the board showing what the resident sees on the land and the stakes in the wetlands and submitted a written presentation to the board dated 3-16-05. 

She stated that water level is based on the evidence of vegetation on the land by the DNR’s own standards.  She continued saying Mr. Lynch’s emails did not address the fundamental question that the evidence on the land shows that the ordinary high “line” (forget water for a second) should have been moved up closer to 748, not just because they want more water, but because it is the political line that everything else is based on, road setbacks, building setbacks, etc.  

President Kremer said that this board does not have a lot to say about the OHW of this lake, as it is a state function.  He indicated that there is a process defined by law on how to establish an OHW.

The presentation took seven minutes and is recorded on tape and made a permanent part of the public record.

Mr. Loney said the city’s current setback is 20 or 30 feet.  They are considering establishing a buffer ordinance.  Scott County is looking at 30 feet depending on the quality of the wetland and they would follow suit.  It should be noted that for Shoreland Zoning purposes, structure setback is 150’ from the OHW of Dean Lake.

After the video presentation, President Kremer thanked Mrs. Gerlach for her time and presentation and said the District will be considering plans over the next year and will take into consideration the information you provided here tonight along with the information provided by the city.  He said to Mrs. Gerlach that one thing she needs to remember is that if there is a wetland buffer or setback from wherever that vegetation line is, the developers will have to set back from that point, if its aquatic or wetland vegetation, it all has to be preserved, whether it is below or above the OHW. Mrs. Gerlach is interested in protecting upland vegetation.

Manager Samstad said when you talk about wetlands, there is a definite boundary based on three criteria.  He asked what are and where are the three criteria used and recorded, where are formulas given and if these are the criteria, they ought to be followed.  

President Kremer agreed with Manager Samstad and said staff can collect the information

for the board from Mr. Gerlach so they can use it in the future.

d.  Glycol Spill Stipulation Agreement Between MPCA and MAC, Mike Tibbets, MPCA

Mr. Schwalbe said the agreement was just signed and Mr. Tibbets will attend the April 20 meeting and Roy Furman, MAC, will attend the May board meeting to explain the spills and the agreement.

7.  PRESENTATIONS FOR BOARD ACTION

a.  Groundwater Monitoring Program Challenge Grant, Dan Edgerton, BRAA

Mr. Edgerton explained that the application was submitted Friday, March 11, 2005 to help implement the board approved District Groundwater Monitoring Program.

At their April 20, 2005 meeting, BWSR will determine the allocation of $1 million and we should know within a week of that meeting if we were successful.  The release of funds will be July 1, 2005 with a grant agreement.  There were 91 grant applications submitted equaling $2 million.  With one sponsor, our grant application was for $25,000.

President Kremer said the $25,000 was per sponsor to the limit of $75,000 if you had three  sponsors.  He spoke with BWSR’s person in charge of the challenge grant program and was able to give him information on the value of establishing a shallow groundwater-monitoring program.

 b.  Groundwater Monitoring Program

Mr. Edgerton indicated the two tasks four and five were combined into a single task and no cost change resulted.   This program was authorized at the last board meeting.

c.  T.H. 212/Charlson Road, Dan Edgerton, BRAA

Mr. Edgerton reviewed their plan and found a lot of information missing.  There was no hydrologic modeling, no peak flow rates and water quality was not adequately addressed.  He reviewed BRAA’s memo to the LMRWD that is attached and made a permanent part of the public record that explained the project and what is needed to better review the project.   Based on the amount of information missing, this application was tabled until SRF Consulting, Inc. can supply the needed information. Mr. Edgerton said they are not providing the level of treatment needed according to our 509 plan. 

Mr. Schwalbe said the City of Eden Prairie is the LGU and our comments should be directed to the City of Eden Prairie with a copy to MNDOT Water Resources and SRF Consulting, Inc. and direct them to the criteria and standards that are in the 509 plan and if they can’t meet them they should get back to us as soon as possible.  

It was moved and seconded to include the comments stated in the BRAA memorandum of March 8, 2005 in a letter from us to the City of Eden Prairie, Mn/DOT and SRF Consulting with a request to revise their plans and resubmit to us.  VOTE:  Ayes 5; Nays 0. 

9.  ADMINISTRATOR’S REPORT

a.  City of Chaska Boundary Change

Mr. Schwalbe met with Bill Monk, City of Chaska, and he provided a map of the proposed boundary change.  The area affected is the sub-watershed, which drains to Fireman’s Lake and a small area north of the Chicago Northwestern Railroad, which drains to East Chaska Creek.  The present WMO for this area is Carver County.  Both the City and Carver County have given Mr. Schwalbe verbal support for the revision with the understanding that all expenses associated with the change will be the District’s.  The result of the change would be that Fireman’s Lake watershed would be brought into the District.

In making a formal boundary change request to BWSR we should include all the other potential boundary changes in the entire district and make one legal request.  Need to ask BWSR the amendment process and whether this is a minor amendment.  Need to talk to other counties and WMOs, watershed districts and cities about other potential boundary changes.

It was moved and seconded to direct a letter to Carver County that the LMRWD supports adding the sub-watershed that drains to Fireman’s Lake and a small area north of the Chicago Northwestern Railroad which drains directly to East Chaska Creek to the Lower Minnesota River Watershed District. VOTE:  Ayes 5; Nays 0.  

b.  Floodplain Survey of District Cities

Mr. Schwalbe reported on the city freeboard survey included in the board packet that he said he would conduct for the board.  He heard from all but the City of Mendota.  They vary from one to three feet.  This is over the 100-year flood.  The City of Shakopee tonight reported that they are at the three-foot level over the 100-year flood.  

The board directed Mr. Schwalbe to re-contact the cities for the April meeting and determine if the freeboard information given is for only the Minnesota River or if it includes other ponds and lakes outside the floodplain if they are different for each.

President Kremer recommended directing a letter to cities communicating that we are going to be changing our freeboard requirement in our plan on the Minnesota River to “X” feet above the existing 100-year flood profile and we would like the city’s input before making that determination. 

It was moved and seconded to direct a letter to cities communicating that we are going to be changing our freeboard requirement in our plan on the Minnesota River to three-feet above the 1965 flood level, which is the maximum known flood elevation, and we would like the city’s input before making that determination.


President Kremer then asked for discussion on the motion.  He said that the freeboard discussion was based on the new profile information that was submitted to us and the rationale for increasing the freeboard was because the flood profile dropped and we wanted to preserve the area that would be released by that change in the profile. 

Manager Samstad requested time during this discussion to bring forward some information on floodplains.  He handed out excerpts of a flood elevation calculation report conducted in 1970 after the 1965 flood and explained how it is calculated.  That report is attached and made a permanent part of the public record.

A discussion among board members then ensued on this subject.  It was determined that the subject of floodplains be discussed by the board in detail at the April 20, 2005 meeting and interested board members will provide examples on floodplain freeboard calculations for the Minnesota River.

Manager Samstad withdrew his motion to direct a letter to cities communicating that we are going to be changing our freeboard requirement in our plan on the Minnesota River to three-feet above the 1965 flood level, which is the maximum known flood elevation of record, and we would like the city’s input before making that determination.

c.  Carver County Environmental Services Well Monitoring. 

Mr. Schwalbe heard from Greg Aamodt and Joe Enfield regarding the proposed well monitoring for the seminary fen area.  They currently get reimbursed on a per monitored well basis rather than hourly.  It was estimated that based on the same rationale, the cost would be in the range of $20-25/well per sampling event.  They might consider an hourly rate.

d.  Daily Log and Summary of Meetings/Conferences

The February report was included in the board packet.  Mr. Schwalbe reviewed the Dean’s Lake meeting February 3, 2005.  The outlet was discussed and the CSAH 21 construction project, Pike Lake Road potential extension, parkland and trail dedication and the proposed developments that drain to Dean Lake and the outlet channel.

He also discussed the letter dated March 2, 2005 thanking him from the Minnesota River Board in regards to his activities helping the board on various issues with a copy of the Executive Committee meeting.

e.  City of Chaska Gateway Development Project Revisited

President Kremer said that he noted that the letter by Mr. Schwalbe dated March 11, 2005 on this project did not include that the revised plan be re-submitted to the LMRWD.  Mr. Schwalbe will correct this and said that Bill Monk was very appreciative of the comments made on this project.

10.   DISTRICT ATTORNEY’S REPORT

a.  Cargill East Dredge Site

Mr. Malkerson handed out and discussed a memorandum dated March 14, 2005 from Patrick B. Steinhoff from the office of Malkerson Gilliland Martin LLP in regards to the status of the negotiations for this site. It is attached and made a permanent part of the public record.

Mr. Schwalbe spoke with Jim Rief of Cargill on the issue of the access road and where the easterly boundary of the property would be located.  He had no concerns, but would like the access road easement for us to go all the way to the river.  If the property line goes to the river or the center of the river Cargill does want to maintain mooring rights for their barges in the river.

Mr. Malkerson recommended in regards to the boundary that we pay only for the green parts/old cornfield of the property not the trees that is usable for us in exchange for mooring rights. It could be stated that we would own in fee right up to the river but grant back to them an easement over the green area or right adjacent so they can drive down to the river where those mooring areas are located. 

Steve Tapp of USACE spoke with Mr. Schwalbe on site access for loading and unloading (back midway from Mile 14 and the first blue line shown on the map) and he had no preference where we accessed off Cargill’s road just so it was the most economical to us and provides the least damage to the wetlands.  

b.  Employment Agreements

It was moved and seconded to approve the employment agreement with Joan Ellis including the changes noted in the memorandum from Mary D. Tietjen of Kennedy and Graven.  The memorandum is attached and made a permanent part of the public record.  

VOTE:  Ayes 5; Nays 0.

Staff is meeting with an employee handbook consultant, Sara L. Noah whose biography is attached and made a part of the permanent record.  She will be instructed to speak with the LMRWD attorney as part of the employee handbook process.

Mr. Schwalbe has agreed to operate under the current contract until the consultant addresses sick leave banking, etc.

c.  Private Industry Dredging

Mr. Malkerson spoke with the potential lobbyist, Dick Nelson.  He said that to refer the bill to at least four committees could cost as much as $25,000.  If the condemnation and zoning language was removed from the language of the bill, the cost may be $15,000 or more.  The lobbyist said that if you don’t need it to get this through this session he recommended purchasing the Cargill East dredge site, grade out this summer and Mr. Schwalbe can talk to the local legislators in the summer when they are not so busy and then in the fall take action with a lobbyist then the pre-legislation work has already been done.

The board asked what the private barge industry wants to do.  Mr. Schwalbe will call and explain this latest news and see if they want to continue on at this time and if so, would they contribute the money for the costs of our lobbyist. 

It was moved and seconded that the LMRWD not incur the proposed lobbyist expenses during the current session to introduce the private industry dredging bill, that staff talk with UMWA and send them a letter immediately letting them know the current situation and, if UMWA is interested in funding the balance over and above the LMRWD’s contribution of $6,000 for our lobbyist, then the board authorizes staff and Mr. Malkerson to move forward to hire the lobbyist and introduce the bill to the legislature this session.  If UMWA is not interested in funding our lobbyist, then Mr. Schwalbe, with the assistance of others, will meet with local legislators after the current session to educate them on the bill and introduce the bill in the fall session. VOTE Ayes 5; Nays 0.

d.  City of Chanhassen Agreement

Mr. Malkerson spoke with the city’s attorney and he has made handwritten changes to the agreement that Mr. Malkerson has in his hand and will forward them to the LMRWD for changes.  The changes were fine with Mr. Malkerson. 

11. UPCOMING MEETINGS

Mr. Schwalbe announced that the next Alliance meeting is scheduled for 4-19-05 from 6-9 PM at the Victorian Inn in Hutchinson.  Also there is a Calcareous Fens workshop 4-13-04 in Rochester 

President Kremer spoke with Jeannette Leete this morning about the focus of the workshop.  She said she was focusing on managing invasive plant species to calcareous fens.  Mr. Schwalbe reviewed the list of items to be covered at the workshop that indicated the workshop was more extensive.  President Kremer said the same items were covered last year and Ms. Leete said that this years’ focus was the control of invasive species.  He continued by saying before Mr. Schwalbe spent an entire day at the workshop we better get a better definition of what the value of attending is to the District.

12. 
TREASURER’S REPORT

The Treasurer’s Report was approved under the Consent Agenda.

13.  OLD BUSINESS

a.  Huber Park, Shakopee 

The City is preparing a letter to Representative John Kline in regards to potential funding for this project.  The stream bank protection is not part of their request and is considered a separate project.  Representative Kline has agreed to work on their behalf to try and obtain some funding.  At the last meeting the board said they wanted the city to know that the LMRWD would like them to proceed with the bank stabilization.

b.  Seminary Fen/Assumption Creek 

President Kremer and Mr. Schwalbe attended the Seminary Fen/Assumption Creek meeting today with 25 other people to discuss the investigation for protection of the fen.  MNDOT was present with a TH 41 Scoping document showing the alternatives. Terry showed the alternatives to the board through their map. Evaluation of the channel will be included in the monitoring and done by MNDOT.

Mr. Schwalbe has received a plan for Quarry Lake Phase One environmental report.

14.  NEW BUSINESS

a.  Review of proposed changes to the accounting procedures has been postponed until President Kremer has an opportunity to review the new documents prepared by Tautges Redpath.

15.  ADJOURNMENT

It was moved and seconded to adjourn the meeting at 10:16 PM. VOTE: Ayes 5; Nays 0.

Respectfully submitted,

Leo Forner, Secretary
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