

DRAFT


LOWER MINNESOTA RIVER WATERSHED DISTRICT
MONTHLY MEETING

Wednesday, August 15, 2007

7:00 P.M.

1.  CALL TO ORDER

President Kremer called the regular meeting of the Board of Managers of the Lower Minnesota River Watershed District to order at 7:00 PM on Wednesday, August 15, 2007, in the City of Chaska Brick Meeting Room, Chaska, Minnesota.

2.  ROLL CALL

Managers Present:     Len Kremer, Larry Samstad, Ron Kraemer, Ed Schlampp, Kent Francis
Also Present:
Dan Edgerton, Bonestroo, Jerry Hennen, Scott County Commissioner, Bruce Malkerson, District’s attorney, Staff members Terry Schwalbe and Joan Ellis

3.  APPROVAL OF MEETING AGENDA

Manager Francis requested that 8.a. be moved to 9.g under Old Business.
It was moved and seconded to approve the agenda as amended.  VOTE: Ayes 5; Nays 0.

4.  CONSENT AGENDA

President Kremer requested the Treasurer’s Report and July 2007 Payment of Bills.

be removed from the Consent Agenda.  

It was moved and seconded to approve the Consent Agenda as amended. 
VOTE: Ayes 5; Nays 0.  Items approved include the July 2007 Regular Board Minutes 
5.  OPEN FORUM

No one spoke.

6.  APPROVAL OF JUNE 2007 REGULAR BOARD MINUTES, JUNE 
2007 TREASURER’S REPORT AND PAYMENT OF BILLS*
The July minutes were approved under the Consent Agenda.

7.  PRESENTATIONS

There were none.
8.  PRESENTATIONS FOR BOARD ACTION

a.  Terry Schwalbe review 
This item was moved to 9g. under Old Business
b.  Huber Park Honorary Plaque
Mr. Schwalbe read his memorandum to the board about Mr. Samstad’s history and 

accomplishments with the District and recommended Mr. Samstad be honored by a 

plaque at the Huber Park boat landing.

It was moved and seconded to approve naming Lawrence Samstad, LMRWD Board Manager, to be honored for his dedication to the District with a plaque at the Huber Park boat Landing. VOTE:  Ayes 4; Nays 0; 1 abstention
Mr. Malkerson said that as a resident of Scott County and two time user of the Huber Park boat launch he thinks it is a terrific launch and that Mr. Samstad’s direction to angle the launch to guard for currents the city did follow and has made the launch easy to use.
9.  OLD BUSINESS

a.  T.H. 41 Minnesota River crossing draft EIS,  Dan Edgerton
President Kremer talked about how valuable the Seminary Fen’s protection is the board.
He said there are three alternatives that will cause significant impacts on the Seminary Fen. He feels that one of our responsibilities is to take care of our natural resources

in our watershed, Seminary Fen being one of them. He feels we need substantial comments

from our consultant to go to MN/Dot as comments on this EIS.  
Mr. Edgerton explained to the board that Bonestroo looked at the plan and they use different levels of review and they chose a minor level which looks at design criteria (section 5.13).  He said they could have used goals and policies as a basis for review.

Mr. Edgerton stated they try and follow the 509 plan when they are reviewing issues for the board.  He quoted a paragraph about fens out of the 509 plan as follows:  …”Although LMRWD contains a relatively large number of fens, the LMRWD managers are not placing a high priority on assessing and managing the fens, since other units of government and other groups appear to be adequately addressing the issues. LMRWD could take a more active role in the future, if the other units of government (i.e. the DNR) determine they need assistance from the LMRWD”. (page 4.11 top paragraph).

Mr. Edgerton also feels that it is not the role of the consultant to make a  philosophical assumption about the level of protection of fens in the District.  In hindsight he indicated that perhaps they might have checked with the District to see if the board wanted something more

defining in protection of the fen.

President Kremer agreed with Mr. Edgerton based on the 509 plan as written but he feels

the 509 plan doesn’t necessarily reflect the position of the current board since the plan was written in 1999.  He said it is his feeling that the board has strong feelings about protecting the fen and participating in the acquisition of the Seminary Fen with the DNR to restore, enhance and preserve it.

Commissioner Hennen said he thought the deadline for public comment on T.H. 41 is August 24, 2007. 

Mr. Malkerson stated that three of the original plans go over his family’s property and although he has tried to not get involved in this with his family he feels he has an inherent conflict of interest should the board decide to move forward with MN/Do toward trying to deter them from placing a bridge over the Seminary Fen instead of one of the three alternatives that cross the family property.  He said his family has not taken a position on any of the three alternatives. 

Mr. Malkerson said he would recommend hiring outside counsel to prepare an opinion letter.

He also indicated that Bonestroo works with the City of Shakopee and their position is different than ours so there may be some issues there and the board may have to hire another technical consultant who doesn’t have potential conflict of interest if the District to move forward with legal moves.
President Kremer completed a brief review of the EIS and indicated the following:

1.  No assessment of cumulative impacts associated with construction of the highway, like adjacent development, groundwater appropriations that run off of it.

2.  Restrictions that would be placed during construction are grossly underestimated.

There are no constant inspections of the site to make sure they are protecting the fen as they

construct the highway and what they placed in the EIS he can’t believe they will follow through with conducting.

3.  Salt spray has significant impact to groundwater contamination and vegetation but MN/Dot’s assessment was not done in enough detail to protect from contamination.

4.  Construction compaction of peat soils if they do the two right easterly alternatives is very light and can move significantly during building construction.

5.  All of the alternatives including the westerly ones impact the buffer of the fen.
The westerly ones would have the least impact on the buffer.

6.  E-1 A has the most affect on seepage

7.  E-1 A and E-2 has the most affect with salt spray damage to the fen itself

There are impacts to the westerly alternatives also and wetlands aren’t covered in a whole lot of detail.
President Kremer said there is a fen protection law says, generally, that if there are reasonable alternatives you will not go forward because it impacts the fen.

Manager Francis said he can not approve a project in his back yard although the plans do not impact his property, the furthest western alternative.  There are three western and three eastern alternatives.

Mr. Schwalbe asked the board how many dollars do we want to spend to fight these alternatives. 

President Kremer asked the board members of their position on the EIS.  How far should we go on this project?

Mr. Malkerson indicated that Bonestroo is one of the engineers for the City of Shakopee and the City of Shakopee has taken the position of wanting the alternative that crosses the fen although he said he may be wrong on that statement.

Manager Kraemer said he is in favor of sending out the opposition letter as soon as possible.

Manager Samstad said he is in favor of sending out the opposition letter as soon as possible and meeting with Dick Nolan, a good attorney.

Manager Schlampp said he is in favor of talking to an attorney to find out what we are going to run into.

Manager Francis said he wants the highway pushed further west to the Jordan area.  He wants Lake Chaska protected. The one that makes sense is the one that parallels Highway 41, crosses the ball diamond and goes straight up the hill, but there are Big Woods to protect with that alternative.  He would not support the western alternatives, especially the furthest western alternative.
It was moved and seconded to authorize the District Administrator to hire Louis Smith or other qualified staff, or Dick Nolan or other qualified staff or other attorneys named by Mr. Malkerson to produce a letter of comment to MN/Dot on the highway alternatives and our concerns of impacts to the Seminary Fen having no choice but to litigate any choice that goes over the Seminary Fen in order to protect the resource at a cost not to exceed $5,000 for that letter and additional technical assistance not to exceed $10,000 to develop the technical information to MN/Dot with the board additionally agreeing that all six alternatives are not acceptable.  VOTE:  Ayes 4; Nays 0; Abstention (Samstad) 1.
Mr. Edgerton will check in the morning whether there is a conflict of interest to participate due to their work with the City of Shakopee.

President Kremer indicated that the EIS talks about a management plan for the Seminary Fen that protects its integrity.

Board authorized staff is to set up a teleconference public noticed meeting on August 23, 2007 at the City of Chaska at noon to authorize the letter and any technical information that may be presented then.  Those that can attend should otherwise they will be in the teleconference.

Our District secondary engineering firm is Wenck Associates, Inc. but they work for City of Chanhassen.

Manager Francis wants MN/Dot to look at the three easterly alternatives.

b.  MN/Dot’s TP40 grant application, Len Kremer

President Kremer said that updating the TP40 is a cost of $500,000.  $180,000 is the state’s cost and they are looking for other states to participate along with the federal government.
Andrea Hendrickson is putting this together.
c.  Scott County

It was moved and seconded to approve Mr. Malkerson’s letter in response to Mr. Paul Nelson’s comments to our response to their 2008 Water Resource Plan.  VOTE:  Ayes 4; Nays 0; Manager Samstad had temporarily left the room.
d.  Seminary Fen
President Kremer reported that Mr. Markell said the appraisal is expected in two to three weeks and approved, discussion with the owners and we should have a meeting within a month with the DNR.  
e. Edward Kraemer & Sons dredge material negotiations update

Mr. Schwalbe told the board about his meeting with Edward Kraemer & Sons and the resulting list of items to be in a renewed agreement should the board agree.

1.  Renewable at our right

2.  The site would be available to receive 30,000 cubic yards per year 
     Mr. Malkerson wants a rollover clause placed in the agreement that says if we don’t use

      anything the first year, then the second year we get 60,000 cubic yards
3.  The notice to Kraemer would be three months prior to the placement of materials by the   

     USACOE.  Mr. Malkerson thought  this time line was a little short and Mr. Schwalbe   

     should have a discussion with the USACOE.
4.   A coordination notice sent to Kraemer 30 days prior to placement of materials by   

      USACOE

5.   Assurance from the USACOE that materials are free of any hazardous material

6.   Erosion control is in place at all times when dredging is complete by Kraemer or his 

      contractor.

7.   Kraemer and his contractors are responsible for keeping the site clean. 

8.   Site inspections conducted by representatives from the USACOE, the District, 

      Kraemer and contractor(s) prior to and after placement of material.  Mr. Malkerson

     said there should be penalty if site inspections not conducted.

9.   Kraemer is able to build a loading and unloading facility for barges if he so desires

      Mr. Malkerson said the USACOE may do so also as they have to unload.

10. Kraemer must have proper permitting from federal, state and local authorities prior to 

      construction of such facility.

11. District to pay $18,000 per year for the use of the site.

      Mr. Malkerson said this is $.60 per yard Kraemer will take care of for us.  He believes

      it would be a miracle to find anyone that can load and remove at this cost.

12. An escalation clause based on the Midwest Producer Price Index Percentage will be set 

      on _____________ (date) of each year

      Mr. Malkerson said this runs about 3-4% per year increase and we can terminate at 
     any time.

13. The District will not be liable for any other payments for use of the site.

Mr. Schwalbe was directed by the board to put together a Letter of Intent to Edward Kraemer & Sons incorporating the board’s and attorneys comments.

It was moved and seconded to authorize staff to prepare a Letter of Intent authorizing proposals for management of the newly acquired dredge site (Cargill).  VOTE:  Ayes 5; Nays 0.  It will take three months to complete.

f.  Discussion on 2008 proposed budget

Mr. Schwalbe discussed the responses to the board’s requests from the prior board meeting.

Mr. Malkerson said we should always budget $250,000 per year in the general fund. We can levy outside the general fund of $200,000 under a project levy in 2008.

Proposed Dollar Amounts to Levy:

General Fund:  $250,000   

Projects: 
 $200,000 (levying for projects for the first time in thirty + years)
     Total:           $450,000  (.00789% raises $450,000)

Mr. Malkerson said you can place projects under 103 or 905.

The managers agreed with Mr. Malkerson.

Mr. Schwalbe reviewed each line item in the budget with the board.  He stated he came up with $335,000 for Cooperative Projects.  Mr. Schwalbe explained the rent, janitorial and utilities. Mr. Schwalbe explained the accountant costs to the board and said he will better

track additional accounting information requested by the board.

As of this time, the board is moving forward with a special assessment for the Nine-foot Channel.  President Kremer said there is a figure in the budget of $304,000 to replenish this fund.  Manager Schlampp’s observation is that an assessment should be district-wide.  President Kremer said there was an earlier board consensus vote and three of the five managers wanted a special assessment of the benefited properties.  President Kremer didn’t think Mr. Schlampp was at that meeting.

Mr. Schwalbe explained a data chart staff put together based on audits he was able to find. 1965, or 1966, or 1967 was the original assessment but couldn’t find any audits.  Staff thinks there was no activity in this fund during those years.  1969 was the first year Mr. Schwalbe could find from the audits showing the balance in this fund.  

Mr. Schwalbe did a recap of the Nine-Foot Channel

At the end of 2005 we were a negative $53,458.25
At 6/30/06 additional costs of   
   $  2,662.00 

At 12/30/06 additional costs of 
   $  4,797.00

At 6/31/07 additional costs of                $14,500.00
                              Total deficit 6/30/07 $76,000.00
Mr. Schwalbe explained how he came up with the proposed assessment:

Future estimated expenses:  

$ 40,000  for 14.7 mile site

$ 80,000 for Air Force site to be acquired

$ 20,000 general lease costs and related until 2011

$200,000 Sub-total

    76,000 deficit from General Fund

$276,000 Sub-total

Plus a 10% contingency of

$   27,000

$304,000 Proposed total assessment

Mr. Schwalbe wanted the board to understand that he heard from UMWA today stating the District should expect a letter of opposition to the special assessment arriving soon. UMWA represents all the users along the Minnesota River.  The members of UMWA were the ones requesting the letter.  U.S. Salt has said they will follow through with litigation if the District does a special assessment.  President Kremer read the last paragraph of the letter to the board he received by email.
Mr. Schwalbe told the board he had met with Representative Mike Beard in regards to the Cargill site and the ability to receiving bonding from the state.  Representative Beard said that because the bonding would be a reimbursement, that it would be very tough to get legislative support.  However, he said that isn’t to say we couldn’t get something in the bonding bill for future needs. 

In regards to the Air Force site:

1.  Five-year license through the base by USACOE
2.  Wetland delineation of the site (done prior to the survey) by USACOE

but timing is an issue

3.  Survey, topography and legal description could be handled by Tim Larson if board authorizes it

4.  USACE will prepare a environmental assessment not a full EAW

There will be stacking (height restrictions) on the Air Force site by NSP.

The other 2-acre site up river has lead in the ground and trees on the site.  We are the LGU on the site as it is federal property.  Wetland bank credits could be acquired from roads.  Mr. Malkerson said we should get a letter from MPCA about the lead.

It was board consensus to place $40,000.00 more in the Nine-Foot Channel fund for wetland mitigation for a new proposed total of $350,000.00.
It was moved and seconded to move forward to a public hearing for a special assessment of $350,000 over one-year to benefiting property owners and directed Terry Schwalbe to put together the documentation and prepare and publish the public notice for the public hearing to be at the September 19, 2007 meeting.
Motion discussion:  

1.  Legal costs are not in the budget for litigation.  

2.  For the assessment roll, the assessment will be 15% more than what the actual assessment is against each property owner which will cover the $40,000 additional dollars for mitigation.

Manager Samstad requested a roll call vote on whether there is to be a special assessment or a general assessment.
MANAGER FRANCIS  
Special Assessment


MANAGER KRAEMER
Special Assessment 

MANAGER KREMER
Special Assessment

MANAGER SCHLAMPP   General Assessment

MANAGER SAMSTAD      General Assessment
Vote results: Ayes 3; Nays 2.  Special Assessment passes

It was moved and seconded to give preliminary approval of the 2008 budget and proposed levies as presented.  VOTE:  Ayes; 5; Nays 0.
Staff directed to public notice the public hearing scheduled for Wednesday, September 19, 2007.

f.  Terry Schwalbe review

Manager Francis spoke with Greg Genz, UMWA, Terry Dill, City of Savage, Mark Lundgren, Carver County who referred him to two other people who never called him back.  He received satisfactory responses.

It was moved and seconded to approve a 3.5% increase retroactive to June 1, 2007.  
VOTE:  Ayes 5; Nays 0.
g.  Treasurer’s Report

Since the board did not receive the Bonestroo invoice in their packet, President Kremer requested they not be paid.  It was moved and seconded to remove the Bonestroo bill.  from the Payment of Bills section of the Treasurer’s Report. VOTE:  Ayes 5; Nays 0.

10.  NEW BUSINESS

a. Office landscape concept plan, T. Schwalbe

Mr. Schwalbe presented a concept plan developed by Bonestroo for landscaping at the new office in Chaska utilizing “green” resources.  It is hoped that when complete the site

can be used to educate the public.  Funds could come out of the #10-240 Innovative Stormwater Projects budget item, but the City of Chaska has stated they will pay for it.

The board asked Mr. Schwalbe to communicate to the City of Chaska that they need to move forward immediately on landscape improvements.

b. Carver County Environmental Children’s Water Festival

It was moved and seconded to authorize $400.00 towards bus transportation for the Carver County Environmental Children’s Water Festival.  VOTE:  Ayes 5; Nays 0.

11.  ADMINISTRATOR’S REPORT

a. Update on dredge sites

Mr. Schwalbe indicated the 14.7 mile site had been cleared of trees for the roadway.  Also a letter from Lisa Lund, USACOE has been received indicating USACOE approval of $250,000. The Kraemer site will be full after dredging at Peterson site.The board directed Mr. Schwalbe to send a memo back to Lisa Lund after talking with Mr. Malkerson.
It was moved and seconded authorizing Mr. Schwalbe to work out the maintenance and site preparation with the USACOE.  VOTE:  Ayes 4; Nays 0; (one manager temporarily out of the room).

b.  Gully Inventory Update

Mr. Schwalbe indicated there currently no update at this time.

c.  Assessment update

Staff is currently working hard on collecting date for the board.

d.  Cedar Avenue pedestrian bridge

Mr. Schwalbe talked with USF&W staff about this bridge and a brochure was sent and viewed by the board about this project.

Mr. Schwalbe said that, at the board’s direction, he had invited Mr. Steve Woods, BWSR, to attend a meeting to discuss strategic planning to help with our self-assessment.  Mr. Woods will attend the September 2007 board meeting.

12.  DISTRICT ATTORNEY’S REPORT
Mr. Malkerson had nothing to report.

13.  UPCOMING MEETINGS/TOURS/EVENTS 
Mr. Schwalbe had nothing to report.

Staff was directed to email the board (or fax as needed) all the meeting times and dates set up by the board this evening.

14.  ADJOURNMENT
It was moved and seconded to adjourn the meeting at 10:34 PM.  VOTE: Ayes 5; Nays 0.
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