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LOWER MINNESOTA RIVER WATERSHED DISTRICT

MONTHLY MEETING

Wednesday, August 16, 2006

7:00 PM

MINUTES

1.
CALL TO ORDER

President Kremer called the regular meeting of the Board of Managers of the Lower Minnesota River Watershed District to order at 7:00 P.M. on Wednesday, August 16, 2006, in the City of Chaska council chambers, Chaska, MN.
2.
ROLL CALL

Managers Present:
President Len Kremer, Managers Larry Samstad, Kent Francis, Manager Ed Schlampp

Also Present:


Terry Schwalbe, District Administrator, Bruce Malkerson, 

District’s Attorney, Craig Migliori Boy Scouts of America
Sam Wetterlin, Chanhassen property owner, Lori Haak, City of Chanhassen

3.
APPROVAL OF MEETING AGENDA
It was moved and seconded to approve the meeting agenda.  Ayes 5; Nays 0.
4.
CONSENT AGENDA

It was moved and seconded to approve the Consent Agenda after amending page three, Item 15.c. Update on the Seminary Fen/Assumption creek motion to show a vote of 5 Ayes and 0 Nayes, motion passed.  Items approved include the July 2006 Treasurer’s Report, the Minutes of July 19, 2006 as amended and the payment of bills.  VOTE: Ayes 5; Nays 0.

5.
APPROVAL OF MINUTES

The workshop minutes of July 19, 2006 were approved under the Consent Agenda.
The regular minutes as amended of July 19, 2006 were approved under the Consent Agenda.
6.
OPEN FORUM

No one spoke.
7.
PRESENTATIONS

a.
Craig Migliori report on completed storm drain stenciling Eagle Scout project
The project was completed on July 22, 2006. One hundred storm drains were completed with stencils that read “no dumping / drains to pond”  Helpers included people from the church, troop,  family and friends.  Craig and his parents are going on the river tour.  Craig turned in all extra materials to our District for future use.  The total cost to complete the project and was previously approved for payment is $80.70.  
8.
PRESENTATIONS FOR BOARD ACTION

a.
City of Chanhassen Water Management Plan, Lori Haak, Chanhassen Water Res.
Mr. Schwalbe stated that BRAA reviewed the plan with several comments for the city and subsequently recommended approval of the plan by the board.

Mrs. Haak made a presentation to the board about the proposed water plan.

It was moved and seconded to approve the City of Chanhassen’s Water Management Plan as recommended by the District’s engineering firm, BRAA.  VOTE:  Ayes 5; Nays 0.
Seminary Fen/Assumption Creek Update

This item was moved up on the agenda since Mrs. Haak was present and audience member  Mr. Sam Wetterlin was present so as to not make them wait for this item under Item 15. Administrator’s Report.
Mr. Malkerson began reading his overview notes on where we have been and where we currently are on this issue and stated that he is not trying to place anyone in a bad light, and that he may be wrong on some of his statements and that people should feel free to disagree with his statements.

Since 2002 the District has been trying to purchase the Wetterlin property along with the DNR and other interested parties and work with the legislature to pass funding in the amount of “up to” 

$1,500,000 toward the acquisition of the Seminary Fen in Carver County, to complete improvements on the property and for future management of the property. 

In 2002 the City of Chanhassen various staff, the Wetterlins, and the District met at various times and the District funded an appraisal by Wendy Walker and another appraiser to come up with value ranges.  These appraisers were also approved by the DNR. 
At that time, none of the parties identified as a regulatory issue, the state rules which are law that provide any development that may have impact on the fen that the Commissioner of the DNR and the MPCA have jurisdiction over may prohibit development if plans don’t conform with it and doesn’t protect the fen.  Neither of the appraisers took this into account in their reports. 

The DNR indicated that back then they didn’t have any fen approval plan.  Then we heard there was a plan down in Rochester, but it had never been approved by the DNR.  Then recently it was discovered that a development plan had been approved in Rochester.

Mr. Schwalbe has been keeping track of any communications in regards to the fen over the last couple of years and has been reporting information to the board.  Then Mr. Schwalbe discovered that the Wetterlins had made some submittals to the DNR recently.

President Kremer and Mr. Schwalbe met with some of the DNR staff a couple of weeks ago. In January 2006, the Wetterlins submitted a multi-page proposal to the DNR.  The proposal indicated the Wetterlins would sell to the DNR 22 acres of the buildable property for $630,000.  The Wetterlins believe that is below the fair market buildable value and Mr. Malkerson agrees with the Wetterlins.  They stated they would like to keep the remaining 36 buildable acres along the highway.
and part of the upper corner is a gift in the 22 acres. They would donate 5-6 acres buildable and all of the 100 acres of the wetlands/fen.  All this was subject to the DNR completing a development plan especially regarding the rule protecting the fen and that the MPCA has regulations protecting the fen as well. 
Wetterlins are stating that if they are discounting the 22 acres and making a gift on the rest of the acreage then they need to know what’s buildable at this location.  The Wetterlins need the following:

1.  Approval of this concept plan knowing that they will have to make adjustments to the plan for fen protection. 
2.  What the DNR, MPCA and the City of Chanhassen will approve for the 36 acres and the city has the zoning and related and needs to communicate that to the Wetterlins. 
3.  The city needs to include this property in the MUSA in 2006 versus the city’s plan to include the property in the MUSA in their 2015 plan.

4.  That the trunk sewer line will get there soon and they will pay their fair share however that gets negotiated with the city which is a typical development situation.  

5.  Credit toward the park dedication fee from the city for the gifted and donated property.
To date, the DNR has not responded to the Wetterlin’s proposal.  The “up to” $1,500,000 funding has been extended to March 2007 and Mr. Malkerson is waiting for final deadline date that the funds are available.  It is believed that the DNR does want the property and is willing to cooperate but does not want to be in a position of brokering a deal because they don’t see their role as being a property broker. They would be willing to be a facilitator however. 

Need to develop a protection plan for the fen should the city cooperate.  Mr. S. Wetterlin stated that the very expensive MNDOT report was very beneficial to him.  It is believed that that report could be utilized by the MPCA, the DNR and the District to quickly assess what all parties can agree to in the protection plan. 
If everyone agrees to the plan then an agreement between the parties can be completed.  Once the Wetterlins complete what all the parties need to move forward and they are approved by the parties then the Wetterlins can put the property on the market and donate the above stated portions of the property.

As for the District’s point of view there has been considerable consultant and staff time spent on this project.  We have money conceptually in the project only if the entire property was acquired and there might not even be a need for the District’s money with the current Wetterlin proposal should it be accepted by all parties. 

It was recommended by Mr. Malkerson that he and Mr. Schwalbe be authorized to continu to work with the parties involved with this project and also authorize spending, as a matching dollar, up to $5,000 on the fen specialist to make sure the plan does protect the fen if the City of Chanhassen agrees to place bringing the MUSA in their 2006 proposed water resource plan and agrees conceptually with the park dedication credit.  

Mr. Wetterlin brought to the board’s attention that there are both a calcareous fen which has rules for protection and a regular wetland and showed the board the areas he was referring to in his statement based on the MNDOT report versus the DNR’s report. He stated the calcareous fen is north of the property partially south of the property.  There is no fen south (lower left of property) of the 36 buildable acres. 

President Kremer asked Mrs. Haak of City of Chanhassen how long the city process would take should the elected officials deem this project worthy of doing what is requested.

Mrs. Haak said this is not her area of expertise.

Mr. Wetterlin indicated that the City of Chaska may be the likely city to work with on this project.

Mr. Malkerson said due to pipe issues right now Chaska probably wouldn’t be the right city.

President Kremer asked Mrs. Haak when was their next council meeting.  Mrs. Haak said August 28th.  She said it would more likely be a work session, but right now the city is in the middle of working on the 2007 budget.

Mr. Malkerson said Mr. Schwalbe should write a letter to the City Administrator talking about the history of this project, here is what we are asking you to do and our staff would be willing to meet with you at a work session.  Put some attachments together with the letter and send it out.

President Kremer said is it necessary to authorize anything else besides working with the city to figure out if this is possible and consider whether it is necessary to hire this fen expert to determine how this development could happen after we cross this first step.  If it happened before our September meeting then we could do what Mr. Malkerson is recommending.  We should talk about what the future might bring because if we aren’t willing to spend some money to develop the standards for how this property might be developed, then we shouldn’t be involved in even the first step.  President Kremer supports this project to make it available to the public in the future.

It was moved and seconded to authorize staff to prepare and send a  letter to the City of Chanhassen to get the process in motion to see if the District can get the city’s concurrence in recognition of the future steps that would be necessary to get this project done. 

Manager Samstad made the following friendly amendment:  Reduce the amount of what we might spend in the future by what we are spending now taking from the preliminary 2007 budget to date figures for Seminary Fen/Assumption Creek to limit the amount of funding we give for the Seminary Fen/Assumption Creek to $300,000 for acquisition of easements for protection of the fen and creek as buffers. 
The amendment to the motion was accepted by President Kremer.  VOTE:  Ayes 5; Nays 0.

Mr. Malkerson indicated there might not be a need for the District to spend any money if the current Wetterlin proposal is accepted by the DNR while their funding is available.  We may have to fund a hydrologist.

Mr. Malkerson said there is a question of whether or not there is pollution on the property and whether or not the people inside the building have polluted but there is no proof of pollution.
Contingencies will exist in the acquisition for the appropriate MPCA or DNR  Phase I and/or Phase II being completed.  The DNR has stated that they will make a condition that a Phase II be completed. 

It was noted by Mr. Schwalbe that a Phase I has been completed and he has been told the DNR was going to complete a Phase II but were denied access to the property by the Wetterlins.

Mr. Sam Wetterlin stated that was not true and he does not have any problem with a Phase II and felt he was harassed by the DNR and wants the motivation made clear to him knowing they have a right to conduct Phase II.  

The bank appraisal Mr. Wetterlin had done for roughly half of the property for re-financing was $3.3 million.

b.  Friends of MN Valley Fish & Wildlife Refuge Rain Garden
Mr. Schwalbe explained that the project has been completed through a letter written by Lori Nelson and is in the board packets.  There were minor changes to the four-year old plan so the costs to the construction have gone up.  They planted seed versus plugs and are looking to raise funds to supplement the seeds with plugs next spring.  They only did one island versus two because of funding and major utilities entering the building at the island.  Mr. Schwalbe inspected the property after a big rain and the rain garden is working.  Some berm work was completed about ½ mile away with the permission of the City of Bloomington to further protect the gardens.

Signage should be brought to the board in the near future.

Mr. Schwalbe recommends approval of the $35,000 funding of the $98,500 total cost.

It was moved and seconded to approve funding $35,000 towards the U. S. Fish & Wildlife Rainwater Garden project in accordance with the criteria that we set and Friends of Minnesota Valley supply us with information that they have met the criteria with payment then to be made to the Friends of Minnesota Valley that served as administrator.  VOTE:  Ayes 5; Nays 0.
9.
DISTRICT ATTORNEY REPORT, Bruce Malkerson

a.
Cargill dredge material site
Mr. Schwalbe said they closed on the property on July 1, 2006 and August 17, 2006 Mr. Schwalbe will be meeting with the USACOE to go over the site plan. According to Lisa Lund at the Corps they have a crew ready to start work next month to do the site grading and hopefully the access road for us.  We just have to supply the red rock for the top of the road and the culvert.  Mr. Schwalbe met with the City of Savage and they have their lock on the gate so their staff has access to the road to maintain the road and protect our liability.
b. 
Special Assessment for the Nine-Foot Channel Fund

Mr. Malkerson said he and Mr. Schwalbe have been doing record research and finished up August 15, 2006.  Documents were given to the board and the board will review the documents for the special budget meeting in September.

President Kremer said Mr. Malkerson would like to use the general levy to raise $100,000 rather than have a special assessment.  President Kremer said historically he has been in favor of a special assessment.  He said the 509 plan does not allow us to use the general levy and in his opinion we would have to go through a plan amendment with BWSR and other public agencies this year and the review would prevent us doing a levy this year.  

Page 69 in the 509 plan has a specific language from managers at that time about levies and special assessment.

Mr. Malkerson recommended the board amend the preliminary 2007 budget this evening because we have to adopt a preliminary budget and then the final budget has to be adopted by September 15th.

The final budget cannot exceed the preliminary budget. He recommends that in case the board approves spreading that you approve tonight the spreading a special levy in the amount 
as recommended of $125,000 or larger if the board desires then if the board decides not to proceed in the final budget you can do that at the September meeting.
Special assessments have to be levied by November  30th 

President Kremer said we could set up a special district but there could be opposition from the public, cleaning out the site will need to be done in the future.

President Kremer said he is in favor of going through the plan amendment process for the general levy for affected properties.
Mr. Malkerson said it sounds that the board is interested in a special assessment against the affected properties. In that case, I would recommend you authorize BRAA to start pulling all plat maps, legal description of square footage of properties above the flood plain, etc. to get prepared for a special assessment process.
It was moved and seconded to authorize the spending of up to $7,500 for the District’s engineering firm, BRAA, to completely identify the potentially benefited properties that would benefit from the continued operation and maintenance of our dredge spoil sites.  VOTE: Ayes 5; Nays 0.
Mr. Malkerson said that with a special assessment you need the required property identification data and with a general levy you do not.
13. OLD BUSINESS

a. 2007 Budget discussion, set public hearing date and approve preliminary budget

A special budget meeting was set for 12:00 PM on Wednesday, September 13, 2006 at the Metropolitan Airports Commission, 6040 28th Avenue South, Minneapolis Minnesota.

Mr. Schwalbe reviewed the2007 preliminary budget with the board.

Mr. Schwalbe said time spent on the Cargill dredge site acquisition was $32,000 in 2005 and $9,000 in 2006. Time will be kept track of from now forward. 

Last budget meeting the total budget was $917,252,000 and there is a reserve in 2007 until tax collections of $100,000 for a total budget of $1,017,252.00.

In the budget is $250,000 for the Seminary Fen 

Reduce the Seminary Fen budget from $250,000 to $50,000.
Mr. Malkerson did a recap of the board’s budget changes as follows:
1.  Removed $200,000 from the Seminary Fen line item
2.  Removed $7,000 from #10-528 LMR Model line item
3.  Removed $50,000 from #10-514 Potential Projects line item
4.  Removed $20,000 from the new Innovation Projects line item
5.  Removed $5,000 from #10-260 Carver Spring Creek 
6.  Removed $10,000 from the Bloomington/Lyndale Avenue Washout line item 
7.  Removed $36,000 from the new Gully Inventory Projects line item
The proposed preliminary budget is now $629,752,000. 

There is the potential of $125,000 for a separate levy that will go into the 9 Foot channel Fund

It was moved and seconded to adopt the 2007 preliminary budget as noted for purposes of publication and direct staff to publish the Notice of Public Hearing on the 2007 preliminary budget in the necessary newspapers according to statute and set the special meeting to be held Wednesday, September 13, 2006, 12:00 P.M. at the Metropolitan Airports Commission, 6040 28th Avenue South, Minneapolis, Minnesota.  VOTE:  Ayes 5; Nays 0.

11.  UPCOMING MEETINGS/TOURS/EVENTS
Not discussed.

12.  TREASURER’S REPORT

The bills for payment and the July 2006 Treasurer’s Report were approved under the Consent Agenda

13. OLD BUSINESS

a.  2007 Budget Discussion and set public hearing date

Discussed under 9.b.

b.  City Water Resource Plans policy and update on city review process of developments

Not discussed.

15.  ADMINISTRATOR’S REPORT

a.  Update on 494 dredge site acquisition

Not discussed.

b.  Seminary Fen/Assumption Creek update

Discussed under 8.a.
c.    Minnesota River Tour
Mr. Schwalbe reported that we have four legislators confirmed and two people from Senator Coleman’s office.  Our favorite tour guide, Clint Gergen, will be unable to attend, but Dave Edmunds from Kraemer & Sons, Inc. will be attending.

16.  ADJOURNMENT

It was moved and seconded to adjourn the meeting at 10: 00 PM.  VOTE:  Ayes 5; Nays 0.
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